IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

UNITED STATES OF AMERICA, )
) PUBL I SH
Plaintiff, )
)
V. ) CIVIL NO. 04-0227-WS-C
)
ONE 1988 CHEVROLET CHEYENNE )
HALF-TON PICKUP TRUCK , et al., )
)
Defendant. )
ORDER

This matter is before the Court on plaintiff United States of America's Motion to Strike Claim,
or Alternatively Motion for Partid Summary Judgment (doc. 26). The Motion has been fully briefed
and isripe for disposition at thistime.!

l. Background.

On April 13, 2004, the United States filed a Complaint for Forfeiture In Rem (doc. 1) pursuant
to 21 U.S.C. § 881(a)(6) (forfeiture provision of the Controlled Substance Act) and 31 U.S.C. 8§
5332(c) (forfeiture provision of the Bulk Cash Smuggling Act).? According to the well-pleaded
alegations of the Complaint, on November 19, 2003, an Alabama State Trooper stopped claimant

1 Also before the Court is the United States Motion to Strike (doc. 33) the document
attached to Claimant’ s Brief (doc. 31) as Exhibit A on the grounds that such exhibit isin Spanish, is not
trandated, is unsgned, does not identify its declarant, lacksindiciaof authenticity or veracity, is of
unknown origin, and is otherwise inadmissible. This Motion may properly be resolved at thistime in
tandem with plaintiff’s digpositive mation.

2 The former provision provides, in part, that al funds “furnished or intended to be
furnished by any person in exchange for a controlled substance ..., al proceeds tracegble to such an
exchange, and al moneys ... used or intended to be used to facilitate any violation of this subchapter”
are subject to forfeiture. 21 U.S.C. § 881(a)(6). Meanwhile, the latter provison dlowsfor forfeiture
of concedled currency or other property involved in abulk cash smuggling violation wherein unreported
concealed currency in excess of $10,000 is transported into or out of the United States. 31 U.S.C. §
5332(c).



Jose Luis Verdin Aguila (“*Aguild’) for following too dosdy and improper tag display. After noting that
Aguila appeared nervous and that he admitted having $1,200 on his person, the trooper requested and
received consent to search the 1988 Chevrolet Cheyenne Half-Ton Pickup Truck (the “Truck™) being
driven by Aguila During the search, the trooper spotted after-market modifications on the Truck in the
form of two trgpdoors under the bedliner on each side of the bed, near the whedl wells. Remova of
those doors revealed a compartment containing $313,030 in United States currency in vacuum-sedled
packages wrapped in foil. Aguilawas found to be in possession of an additiona $5,900 on his person,
not just the $1,200 he had identified. These funds totaling $318,930 (the “ Currency”) were seized, as
wasthe Truck. At thetime of the saizure, Aguiladlegedly gave a Satement to law enforcement officers
in which he acknowledged that he was being paid $4,000 to trangport a duffle bag to Nuevo Laredo,
Mexico, and that he believed the bag contained illega drugs or other contraband.® The United States
initiated this action to effectuate forfeiture of the seized Currency and Truck.*

On June 14, 2004, Aguila, by and through counsdl of record, filed a Verified Statement of
Interest (doc. 13) in this action, in which he asserted that the Truck and the Currency were “his
persona property, acquired through his hard work,” and that they were neither proceeds of illega
activity nor acquired in any manner involving controlled substances. (Id. at 1.)° No other person or

3 In fact, no contraband was found in the bag, just new clothing with no price tags.

4 Aguilawas not charged immediately with crimind violaions as aresult of the
November 19, 2003 stop and seizure. Rather, he was released that evening, and apparently returned
to Mexico. The record reflects that the United States never confiscated Aguila s passport, and that it
returned his B1/B2 visato him via correspondence with Aguila s atorney in August 2004. (United
States Brief, a Exh. E-9.) There appears to be no legd impediment to Aguila re-entering the United
States at this time, inasmuch as he apparently possesses both a valid passport and avaid visafor entry.
Nonetheless, Aguila evidently remainsin Mexico at thistime and has not returned to this country since
the events of November 2003. A warrant for Aguild s arrest was issued in March 2004, but has never
been executed.

5 This statement is contradicted by the Affidavit of J.C. Lopez, a Specid Agent with
Immigration and Customs Enforcement who interviewed Aguilafollowing discovery of the secret
compartment. Specid Agent Lopez aversthat Aguilatold him “that he firgt redlized there was money in
the truck when the Alabama State Troopers found it on the traffic sop. Mr. Verdin Aguila clamed he
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entity has come forward with a statement of claim to ether the Truck or the Currency. In the ensuing
months, plaintiff and claimant commenced discovery pursuant to the operative Rule 16(b) Scheduling
Order. In October 2004, Aguila served interrogatories and requests for production on the United
States, meanwhile, the United States announced its intent to take Aguild s deposition. Correspondence
records reflect that on October 26, 2004, Aguild s attorney informed plaintiff’ s counsel that he “had
attempted to contact Mr. Aguila[regarding deposition scheduling] but had been told that he would be
out of town until October 27" or 28™.” (United States Brief (doc. 27), a Exh. E-2.) On November
11, 2004, Aguila s attorney wrote that “frankly, there is no time that is convenient” for Aguilato appear
for a depogtion, and that he intended to object to the proposed deposition on the basis of undue
hardship and other unspecified grounds. (Id. a Exh. E-3.) The United States ultimately noticed his
deposition for November 23, 2004. At no time did claimant ever file objections to the Notice of
Deposition or otherwise seek protection from the Court.

Paintiff’ s efforts to depose Aguilain November 2004 occurred contemporaneoudy with other
sgnificant events. Specificaly, on November 19, 2004, acrimind indictment againgt Aguilawas
unsedled in thisjudicid ditrict, bearing the caption United States of America v. Jose Luis Aguila
Verdin, Crimind No. 04-00052. The indictment charged Aguilawith two counts of violating the Bulk
Cash Smuggling Act, 31 U.S.C. § 5332(a)(1), in connection with the November 19, 2003 seizure of
the Currency and the Truck, and one count of providing afase satement to afederd agent, in violaion
of 18 U.S.C. 8§ 1001(a)(2), when he alegedly informed Specia Agent Lopez that he was unaware that
money was hidden in the Truck until such funds were discovered by law enforcement officers. The

indictment dso induded a forfeiture count which tracks generdly the forfeiture alegations of the ingant

had no knowledge of the hidden compartments insde the truck bed wals” (Lopez Aff., at 4.) Specid
Agent Lopez reports that in a follow-up telephonic discussion regarding the confidentid informant
program, Aguila* expressed concern for the safety of hisfamily as he had lost the money destined for
Mexico to law enforcement in Alabama. Mr. Verdin Aguila said that the owners of the money were
vay upsst withhim.” (Id. at 5.)
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aivil action, abeit through a crimina lawv mechanism.®

Upon the unsedling of the crimina case, the United States provided Aguila's counsel with
copies of the indictment and the outstanding warrant for Aguila sarrest. Having furnished this
documentation, plaintiff’s counsd inquired asto (a) whether and when Aguilaintended to return to the
United States to face the crimind charges, and (b) whether Aguilaintended to return for his deposition
inthe civil case as scheduled on November 23. (Plaintiff Brief, at Exh. E-6.) On November 21, 2004,
Aguila s counsd responded with aletter indicating that Aguilawould not appear for his November 23
deposition, that counsdl had spoken with him about “the most recent developments in this cause of
action” (which could only refer to the unseding of the indictment), and that “dl the events have affected
him very strongly and that he has been under the doctor’scare.” (Id. a Exh. E-7.) Aguila's counsd
emphasized that while Aguila had not informed him “of afirm decison asto whether he will come back
voluntarily to confront the crimina charges,” Aguilawished “to clear dl matters’ if his hedth permitted.
(Id.) The November 21 letter does not elaborate on the nature of Aguila s hedlth problems, nor doesiit
identify any doctor-impaosed redtrictions on his activities. Aguiladid not appear for his scheduled
deposition, and never sought leave of court to modify or be excused from compliance with the
applicable Notice of Deposition.’
. Analysis.

On December 13, 2004, the United States moved to strike Aguila s claim pursuant to the
fugitive disentitlement doctrine or, dterndively, for an order granting summary judgment in plaintiff’'s

6 The court file reflects that the indictment against Aguilawas kept sedled from March
2004 until November 2004 because Aguila had not been arrested, such that the best interest of the
case would be served by keeping the indictment sedled pending his arrest.

! Had Aguilawished to object to the deposition in amanner condstent with awillingness

to submit to this Court’ sjurisdiction, he could have filed a motion to quash the deposition notice or a
motion for protective order, as countenanced by the Federal Rules of Civil Procedure. Insteed, he
samply did not appear, disregarding afacidly vaid Notice of Deposition and declining to utilize available
procedurd devices to secure relief from same. Aguila's course of conduct in thisregard is further
evidence of his unwillingness to submit to the jurisdiction of, or to conform his conduct to the rules of,
this Court.

-4-



favor asto Aguila'sclam. Aguilareceived afull opportunity to respond and to place supplementd
materidsin the record. After careful consderation of the arguments and authorities presented by the
parties, the Court is of the opinion that the United States Motion is due to be granted on principles of
fugitive disentitlement.

A. Evolution of the Fugitive Disentitlement Doctrine.

Federd courts have recognized various permutations of the fugitive disentitlement doctrine for
well over acentury. Inthe 1876 case of Smith v. United States, 94 U.S. 97, 24 L.Ed. 32 (1876), the
Supreme Court declined to entertain an gpped by a crimina defendant who had escaped and was not
in custody when his petition reached the Court. The Smith Court reasoned that, regardless of whether
it affirmed his sentence or reversed it and ordered anew trid, the petitioner would not likely respond or
appear. Over time, the doctrine has been refined by both tria and appellate courts into an equitable
measure to limit access to the courts by fugitives from judtice. See, e.g., Federal Deposit Insurance
Corp. v. Pharaon, 178 F.3d 1159, 1161 (11™ Cir. 1999); United States v. Barnette, 129 F.3d
1179, 1183-84 (11" Cir. 1997).2 Although a party’ s fugitive Status does not strip a case of its
classfication as an adjudicable case or controversy (i.e., it does not deprive a court of jurisdiction), it
may disentitle that party from availing himsdf of the court’ s resources to adjudicate hisclams. See
Pharaon, 178 F.3d at 1161; Barnette, 129 F.3d at 1184. This doctrine has traditionaly been
employed by gppellate courts to dismiss fugitives appeds of their crimind convictions, but it has dso
been utilized by didrict courtsin civil actions to *sanction or enter judgment againg parties on the bas's
of their fugitive gatus” Magluta v. Samples, 162 F.3d 662, 664 (11" Cir. 1998) (explaining that
dismisl of cvil action on fugitive disentitlement grounds requires showing thet plaintiff isafugitive, that
fugitive status is connected to civil action, and that dismissal promotes equitable congderations

8 Rationaes underlying this equitable doctrine include “the difficulty of enforcement
againg one not willing to subject himsdf to the court’s authority; the inequity of dlowing afugitive to use
court resources only if the outcomeis an aid to him; and the need to avoid pregjudice to the nonfugitive
paty.” Magluta v. Samples, 162 F.3d 662, 664 (11" Cir. 1998); see also Pesin v. Rodriguez, 244
F.3d 1250, 1253 (11" Cir. 2001) (citing as additional rationaes “promoting the efficient operation of
the courts’ and “ discouraging flights from justice’). In the pithy terminology of one appellate pand, “He
who offends againg the law seeksin vain the help of thelaw.” Barnette, 129 F.3d at 1184.
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underlying the doctrine); see generally Lynn v. United States, 365 F.3d 1225, 1240 (11'" Cir. 2004)
(noting that where its authority has been questioned by the defendant’ s flight in acriminad case beforeit,
digtrict court is empowered to use fugitive disentitlement doctrine to protect integrity of the judicia
system).

Despite this flourishing body of common law, gpplication of the fugitive disentitlement doctrine
in avil forfeiture cases when the dlaimant is afugitive from pardle crimind proceedings encountered a
magor sumbling block in Degen v. United States, 517 U.S. 820, 116 S.Ct. 1777, 135 L.Ed.2d 102
(1996), wherein the unanimous Supreme Court recoiled &t the prospect of unilatera judicia action
dismissng avil forfature dams of damants who were fugitives from jugtice. The Degen Court’s
holding was predicated on separation of powers concerns with a branch of the government undertaking
to define its own authority, without cooperation or input from other branches. Ultimately, that Court
ruled as follows:

“[W]e acknowledge disquiet a the spectacle of acrimind defendant reposing in
Switzerland, beyond the reach of our crimina courts, while at the same time mailing
papers to the court in arelated civil action and expecting them to be honored. ... A
court-made rule striking Degen’ s clams and entering summary judgment againgt him as
a sanction, however, would be an arbitrary response to the conduct it is supposed to
redress or discourage.”

517 U.S. a 828. Intheimmediate wake of Degen, then, use of the fugitive disentitlement doctrine to
bar defendants from contesting civil forfeitures was no longer permitted. See Pharaon, 178 F.3d at
1162-63 n.4 (explaining that cases gpplying fugitive disentitiement in civil forfeiture context were “no
longer good law after the Supreme Court’ s decison in Degen”). Following Degen’s lead, the Eleventh
Circuit held that the fugitive disentitlement doctrine could not be applied to any civil casein which the
purported fugitive was a defendant, including aivil forfeiture actions in which the fugitive was a damant.
Seeid. a 1162-63 (“we think it is very different to bar a fugitive from affirmatively seeking relief than to
bar afugitive from defending civil daims brought againg him”).

The Degen-created void sparked aforceful legidative response. In April 2000, the Civil Asset
Forfeiture Reform Act of 2000 (*CAFRA”) became law. CAFRA expresdy authorized judicid

officersto “disalow a person from using the resources of the courts of the United States in furtherance
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of aclam in any rdated civil forfeiture action” upon finding each of the following five prerequisites: (1)
warrant or process had been issued for the person’s arrest; (2) the person had notice or knowledge of
such warrant or process; (3) the criminal case was related to the civil forfeiture action; (4) with such
knowledge and with the intent to avoid crimina prosecution, the person purposely left the United
States, declined “to enter or reenter the United States to submit to its jurisdiction,” or otherwise evaded
jurisdiction of the court where the crimina action was pending; and (5) the person was not being
confined or held in custody in any other jurisdiction. 28 U.S.C. § 2466; see also Collazos v. United
States, 368 F.3d 190, 198 (2" Cir. 2004) (identifying five statutory conditions to disentitlement under
§ 2466).° Significantly, CAFRA does not mandate disentitlement when its requirements are satisfied;
rather, the act is couched in permissive terms that a court “may disdlow” afugitive from invoking
federd judicia resources under those circumstances. 28 U.S.C. 8§ 2466; see also Collazos, 368 F.3d
at 198 (Section 2466 “does not mandate disentitlement; the ultimate decison whether to order
disentitlement in a particular case rests in the sound discretion of the district court™).

Given 8 2466’ s recent vintage and the relatively rare fact pattern it addresses, there is adearth
of published authorities interpreting and applying it. Nonetheless, courts have not hesitated to exercise
discretion in favor of disentitlement upon deeming CAFRA’ s requirements satisfied. See United States
v. All Right, Title and Interest in Real Property and Appurtenances Located at Trump World
Towers, 2004 WL 1933559, *2-3 (S.D.N.Y. Aug. 31, 2004) (declaring that fugitive who had fled to
Portugd to evade money-laundering prosecution could not pursue civil forfeiture claim for assets
alegedly acquired with fugitive sill-gotten gains from money-laundering scheme); United States v.
One Hundred Thirty-Eight Thousand, Three Hundred Eighty-One Dollarsin U.S Currency
($138,381.00), 240 F. Supp.2d 220, 226 (E.D.N.Y. 2003) (granting judgment to United States as a
matter of law on fugitive's claim to property that was subject of civil forfeiture action, where dl
CAFRA criteriawere stisfied); United States v. $1,231,349.68 In Funds, 227 F. Supp.2d 130, 133

o The statute was intended to prevent the “ unseemly spectacle’ under which acrimind
defendant might “attempt|] to invoke from a safe distance only so much of a United States court’s
jurisdiction as might secure him the return of dleged crimina proceeds while carefully shielding himsdlf
from the possibility of a pend sanction.” Collazos, 368 F.3d at 200.
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(D.D.C. 2002) (dtriking claim to property in civil forfeiture proceeding, where clamant had fled to
Spain without showing intent to face federa prosecution for bribery and fraud); see

generally Collazos, 368 F.3d at 201 (district court order of disentitlement was not abuse of discretion
where record amply supported conclusion that statutory requirements were satisfied).

B. Application of Fugitive Disentitlement Doctrine.

Applying the CAFRA criteriato the case at bar, there can be no reasonable dispute that al five
datutory dements are satisfied. Firdt, the court file in the unsedled crimina action reflects that a warrant
for Aguila' s arrest on charges of bulk cash smuggling, false satements and forfeiture was issued in this
Digtrict Court on March 30, 2004. Second, correspondence between counsdl conclusively establishes
that Aguila had actua knowledge of the existence of the arrest warrant and indictment by no later than
November 19, 2004, when the United States faxed copies of the warrant and indictment to Aguild's
atorney. (See Plaintiff Brief, a Exh. E-6.)*°

Third, there is no question that the civil forfeiture action (seeking forfeiture of a Truck seized on
November 19, 2003, as wdl as over $300,000 in currency hidden in a secret compartment in that
Truck) is“related to” the crimind charges againgt Aguila, which arise directly from his being
apprehended on November 19, 2003 while driving said Truck. “[I]n determining whether a crimina
case or investigation is 'related to acivil forfeiture proceeding, the court shal consder the degree of
smilarity between the parties, witnesses, facts, and circumstances involved in the two proceedings,
without requiring an identity with repect to any one or more factors” United States v. Contents of
Account Number 68108021, 228 F. Supp.2d 436, 440 (S.D.N.Y. 2002) (quoting 18 U.S.C. 8§
981(g)(4)). Here there appearsto be virtua identity of facts, witnesses, circumstances, and relevant
events for both the outstanding criminal charges and the ingtant civil forfeiture action, both of which
derive from the events of November 19, 2003. Indeed, it is difficult to envison a closer relaionship

10 Aguila s actud knowledge of the warrant’s existence is verified by hislawyer’ s letter to
plaintiff’s counse dated November 21, 2004, in which he wrote, “1 have communicated with [Aguild] in
reference [to] the most recent developmentsin this cause of action.” (Id. a Exh. E-7.) Theonly
“recent developments’ to which Aguila s lawyer could possibly have been referring were the unvelling
of the indictment and arrest warrant just two days earlier.
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between a crimind case and a civil forfeiture proceeding than that observed here. See also Trump
World Towers, 2004 WL 1933559, at *2 (“The relaion between the civil and criminal cases at issue
here, which involve identical money and property, could not be closer.”).

Fourth, the Court readily finds from the totdity of the evidence that Aguila has, in order to
avoid crimina prosecution, “decling d] to enter or reenter the United States to submit to its
jurisdiction.” 28 U.S.C. § 2466(a)(1)(B); see Collazos, 368 F.3d at 199-200 (applying this provision
to encompeass, inter alia, persons “who may have been in the United States at the time they committed
the charged crimes and who refuse to return”).!*  Asto this requirement, Aguila admits that “no serious
argument could be made that the Claimant does not currently meet the definition of afugitive for
purposes of [CAFRA].” (Clamant’s Brief (doc. 31), a 3.) Fifth, and findly, thereis no evidence or
information to suggest that Aguilais presently being confined or otherwise held in custody in Mexico or
any other jurisdiction, or that he is otherwise involuntarily prevented from travel to the United States.'
See Collazos, 368 F.3d at 201 (“nothing in the record indicates that Ms. Collazos was ever confined,
incarcerated, or unable to trave to the United States of her own valition in the months before the
digtrict court ordered disentitiement”). Thus, the record plainly shows, and the Court expresdy finds,
that dl five statutory requirements for disentitlement are satisfied in this case.

Hu Tha Aguilamay not have actudly fled this jurisdiction upon learning of the indictment
and warrant is of no consequence; rather, congructive flight may be found where a defendant, while
legaly outsde the jurisdiction, decides not to return to face pending crimina charges againgt him. See
Barnette, 129 F.3d at 1184 (defendant whose whereabouts are unknown is “for the law’ s purposes, a
fugitive from justice’” where he went into hiding and thereby refused to surrender himself to the court’s
jurisdiction). The record reflects that such is precisely the Situation here. Additiondly, the only
evidence before the Court is that Aguila has been in possession of his passport throughout this action,
and that his visawas returned to him in August 2004. As such, the record cannot reasonably support a
contention — and Aguila does not, in fact, contend — that he is unable to reenter the United States
because of missing or incomplete immigration paperwork. Though not germane to the instant Motion,
the Court aso notes a discrepancy between the date of birth reflected on Aguila s visa (06/19/42) and
that listed in his doctor’ s report (06/19/44).

12 Although Aguila maintains that he is under a doctor’s care for anervous condition, he
has never contended or shown that heis physicaly unable to travel to the United States. For further
discusson of Aguila's medicd defense, seeinfra.

-O-



C. Discretionary Authority to Order Aguila Disentitled.

Of course, the Court’ s determination that the five CAFRA criteria are present does not
conclude theinquiry. Aguilacorrectly points out that 8 2466 “does not mandate the court to disallow
the claimant,” but rather confers upon the Court discretion to determine whether or not disentitlement is
warranted. (Claimant Brief (doc. 31), at 3.) Aguilaurgesthe Court not to disalow his claim, based on
the following factors. (1) his* documented nervous condition”; (2) “the relative weakness of the
Paintiff’s admissible evidence againg him”; and (3) the Court’ s ruling on May 17, 2004 that this action
could proceed in Aguila s absence without prejudice to any party’sinterests. (1d.) The Court finds
none of these arguments persuasive.

1. Claimant’s Medical Condition.

Aguila s counsd represents to the Court that his dlient “clams that he has a nervous condition
that has prevented his return to the United States.” (1d. a 2.) In support of this contention, claimant’s
counsd rdies on “Exhibit A,” afive-page typewritten document entitled “Historia Clinica PScologica,”
written in Spanish and purporting to chronicle Aguila's medica condition.** This document is undated,
unsigned, unverified, does not appear on letterhead, and does not identify its author. Moreover, no
certified trandation accompanies this document, rendering it undecipherable to those not literate in
Spanish.

The United States takes issue with this exhibit on severd grounds. As a prdiminary matter,
plantiff assertsthet it is daimant’s own reponghility to furnish an English trandation of Exhibit A if he
wishesit to be congdered. This principle finds substantia support in various case authorities, abait in
other legd contexts. After dl, “[i]t isclear, to the point of perfect transparency, that federd court
proceedings must be conducted in English.” United States v. Rivera-Rosario, 300 F.3d 1,5& 7 n.4
(1% Cir. 2002) (noting “well-settled rule that parties are required to trandate al foreign language
documents into English”); see also Lopez-Carrasquillo v. Rubianes, 230 F.3d 409, 413-14 (1% Cir.
2000) (declining to condder as part of summary judgment record a deposition excerpt in Spanish,

13 The document is actudly six pagesin length; however, the sixth pageis Ssmply an
identicd duplication of thefifth.
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where party submitting excerpt falled to provide English trandation); Krasnopivtsev v. Ashcroft, 382
F.3d 832, 838 (8" Cir. 2004) (copy of passport was properly excluded from evidence where no
English trandation or certification was offered); United States v. Cruz, 765 F.2d 1020, 1023 (11"
Cir. 1985) (where defendant engages in “deliberate tactical decison” not to submit English trandation
of Spanish tape, he cannot complain on gpped that jury’s function was usurped when he falled to
present evidence that would have aided jury in fulfilling that function); Heary Bros. Lightning
Protection Co. v. Lightning Protection Institute, 287 F. Supp.2d 1038, 1074 (D. Ariz. 2003) (sua
sponte griking asinedmissble plaintiffs exhibits that were not in English and for which plantiff hed
provided no trandation); Continental Illinois Corp. v. C.I.R., 57 T.C.M. (CCH) 1464 (T.C. 1989)
(declining to make untrandated financiad documents part of record where neither respondent nor court
is literate in language in which statements were written).** The Court concurs with the reasoning of
these authorities. If Aguila, asacdamant in acivil forfeiture action proceeding with retained counsd,
wished for the Court to consder Exhibit A, it was incumbent on him to provide a certified trandation.
This he has not done, nor has he offered any explanation for hisfalure to do so. It isnot the
respongibility of this Court to remedy Aguila sfailure to transform Exhibit A into a comprehensible
exhibit in an English-language court. As such, Exhibit A may properly be excluded from consderation
here.

Evenif Aguila sfailureto provide a certified trandation were not fatd to the admissibility of
Exhibit A, that document would fail severd basic evidentiary thresholds. No declarant is identified on
the document’ sface. It is unsgned, unsworn, unverified and unauthenticated. Claimant hasfailed to
identify any basis on which it would be admissible as an exception to the hearsay rule found a Rule
802, Fed.R.Evid. Moreover, plaintiff correctly observesthat to the extent Aguila seeks to admit Exhibit

14 Notwithstanding these precedents, the Court recognizes that some courts have alowed
foreign-language documents into evidence, even without accompanying trandations. See Jazz Photo
Corp. v. United States, --- F. Supp.2d ----, 2004 WL 2730143, *32 (Ct. Int’| Trade Nov. 17,
2004) (“That some of the documents contained within the business records are written in aforeign
language or not produced upon company letterhead does not defeat admissibility but insteed affects
only the probative vaue of such documents....”).
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A pursuant to Rule 902(12), as a certified foreign record of regularly conducted activity, Aguilahas
ignored basdine equitable requirements of that rule, namdly: (i) that plaintiff be given advance written
natice of hisintent to rely on that document, and (ii) that claimant make such document available
sufficiently in advance to provide plaintiff with afair opportunity to chalengeiit.

Inlight of these infirmities, it is the opinion of this Court that the United States’ Motion to Strike
(doc. 33) this Spanish-language Exhibit A to damant’s response is due to be, and the same hereby is,
granted. The document captioned “Higtoria Clinica Psicologica’ and appended to claimant’ s brief as
Exhibit A ishereby stricken as an untrandated Spanish text that would not otherwise pass muster
under rudimentary evidentiary standards even if it had been presented in trandated form.

Because the Court will not condgder Exhibit A, it isleft with Aguila's counsel’ s unsupported
representations that his claim should not be disqudified because “ Clamant clams he has a nervous
condition that has prevented his return to the United States” (Aguila Brief, a 2.) This undocumented
“nervous condition” does not appear to affect Aguila s ability to travel, as he drove substantid distances
in the United States in November 2003 prior to seizure of the Truck.® There being no evidence that
Aguila has been involuntarily restrained from traveling to this judicid didrict to defend the crimind
charges againgt him, his purported nervous condition does not persuade this Court to exercise its

discretion in favor of dlowing his clam in the civil forfeiture action pursuant to § 2466.1°

15 More recently, correspondence from Aguila's counse to plaintiff confirms that as
recently as October 2004 Aguila has been temporarily “out of town” and therefore unable to respond
to plaintiff’ s request to take his depogtion. (Plaintiff Brief, at Exh. E-2.) Aguilahas not contended, and
on thisrecord cannot serioudy argue, that he is unable to trave to thisjudicid district because of
medica restrictions.

16 Informal review of Exhibit A by a Spanish spesker reinforces this determination. The
Court’s understanding of Exhibit A isthat the unidentified declarant has diagnosed Aguila as being
generdly in good hedth, but suffering from recurring anxiety and fear that he may be unjustly accused,
convicted or threstened. It gppears that such anxiety manifestsitsdf in the form of nightmares,
insomnia, urinary incontinence, and nervousticsin hisright eye. Thus, if the Court understands Exhibit
A correctly, Aguilais contending that he must remain in Mexico, hiding from crimina chargesin the
United States, because he suffers from a nervous condition triggered by those charges and his
accompanying fear of being convicted. Such ashowing fdlswell short of justifying his refusal to submit
to federd jurisdiction. If this Court excused from appearing at crimind proceedings every defendant
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2. Alleged Weakness of Admissible Evidence Against Claimant.

Asasecondary basis for requesting that the Court stay its hand and not disdlow hisclam,
Aguila urges the Court to consder “the relative weakness of the Flaintiff’s admissible evidence against
him.” (Clamant Brief, a 3.) Although clamant does not explain this conclusory remark, he gppearsto
be relying on the following contentions: (1) law enforcement officers gpparently falled to record any
statement that Aguilamight have provided on the date of the seizure; (2) officers apparently failed to
secure awritten Miranda waiver from Aguila; and (3) there is no evidence that the narcotics dog,
Dixie, who aerted to the area of the Truck where the currency was hidden, has been trained to
digtinguish between ordinary circulated currency (which may contain narcotics resdue even in the
absence of unlawful activity) and currency used in drug trafficking. (1d. at 3-5.)

The Court would expect Aguilato make dl of these argumentsin defense of the crimind
charges againgt him. However, that the United States case against Aguila may not beironclad does
not necessarily yield a conclusion that the United States' evidence is “relatively weak.” Let us
remember that Aguilawas stopped in this judicid digtrict driving avehicle with aMexican license plate
that held more than $300,000 in U.S. currency secreted in hidden compartments. This vast quantity of
currency consisted of more than 12,000 hills (in denominations of between $1 and $20) bound by
rubber bands, vacuum-sedled and wrapped in foil. The record includes affidavits from law enforcement
officers declaring, based on persona knowledge, that Aguila verbaly waived his Miranda rights and
stated that he was being paid $4,000 to trangport what he believed was narcotics or other contraband
to Mexico, but that he did not know there was money in the Truck until the officers discovered it earlier
that day. Such affidavits aso reflect that Aguilalater told an officer (in the context of discussion about a
confidentia informant program) that he feared for his family’s safety in Mexico because the people

who harbored anxiety about pending federd charges, precious few crimina defendants would ever
appear in this courthouse. Besides, the medica conclusions appear suspect, at best, inasmuch as page
4 of Exhibit A reflects that the unknown declarant’ s assessment of Aguila's condition is based, at least
in part, on anarrative of the November 2003 incident that radicaly diverges from anything supported in
the record in this case or dluded to by Aguild s counsd’s argumentsto date. Thus, even if Exhibit A
were conddered, it does not justify Aguila's absence or warrant dlowing his clam.
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whose money he had lost were upset with him.’

Whatever flaws and imperfections it may (or may not) have, this evidence cannot reasonably
said to amount to aweek case of civil forfeiture againgt Aguila under the Controlled Substances Act
and the Bulk Cash Smuggling Act. The sheer volume of cash found in the Truck is highly probative
crcumdantiad evidence of alink toillegd drug activity. See United Sates v. $22,991.00, more or
less, in U.S Currency, 227 F. Supp.2d 1220 (S.D. Ala. 2002) (unusudly large amount of cashin
trunk of automobile is*“highly probative, dthough not dispositive, circumstantid evidence of alink
between this exorbitant amount of cash and illega drug activity”); United States v. $121,100.00 in
U.S Currency, 999 F.2d 1503, 1507 (11'" Cir. 1993) (characterizing quantity of cash seized as
“highly probative of a connection to someillegd activity”). Thisfact, coupled with affidavit testimony
that drug couriers often package and conceal drug proceeds in the manner that the currency in Aguila's
truck was hidden, aswdll as the drug dog's positive dert to the presence of narcotics, the officers
tesimony about Aguila s incriminaing statements, and Aguila s gpparently shifting explanaions for the
Currency, crestes a substantial case for civil forfeiture under the Controlled Substances Act.*8

Besides, even if Aguilawere correct that the case againgt him is rlatively week, this point

o In response, Aguila hasinsisted that he acquired the seized property through his own
hard work, but has proffered no evidence that he came by the $300,000+ in currency by legitimate and
lavful means. Aguilahas dso identified potentidly fruitful avenues for cross-examination of
Government witnesses, but the availability of such trid tactics does not judtify a conclusion that the
United States' evidence in support of civil forfeiture is*rdatively weak.”

18 The argument in favor of civil forfeiture under the Bulk Cash Smuggling Act may be
even more compdling. If the Court understands Aguila s position properly, he contends that he
brought the truck, laden with severa hundred thousand dollarsin conceded U.S. currency in smal hills,
across the Mexico-U.S. border more than aweek prior to itsseizure. There is no evidence that Aguila
ever reported such a massve quantity of cash to U.S. officials before bringing it across the border, as
required by the currency reporting requirements of 33 U.S.C. 8 5316. Indeed, Aguila s having
concedled the currency in secret compartmentsis compelling evidence that he “with the intent to evade
acurrency requirement under section 5316, knowingly conceal[ed] more than $10,000 in currency” in
the truck, in violaion of the Bulk Cash Smuggling Act, 31 U.S.C. §5332(a)(1). Such aviolation
would in turn subject the cash and the vehicdle to the civil forfaiture provisons of that Act, under 8
5332(c)(1)-(3). Under the circumstances, Aguild s contention that the forfeiture evidence againgt him
auffers from “relative weakness’ is contrary to the clear weight of the evidence in the record & thistime.
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would not militate in favor of the Court dlowing his daim and declining to apply the fugitive
disentitlement provisons of CAFTA. Surdy, the prospect of aweak federd case would provide
Aguilawith dl the more incentive to return to the United States to clear his name and vindicate his
purported property rights asto thein rem defendants. See, e.g., $1,231,349.68, 227 F. Supp.2d at
133 (“If it truly ishisintent to defend himsdlf againgt the charges in the indictment and to contest the
forfeiture action, he has one clear option — return to the United States.”). The Court will not exercise its
discretion in favor of dlowing Aguilato malign the Government’s case in the civil forfeiture action from
afar even as he thumbs his nose at this Court’ s jurisdiction over the pending criminal proceedings
agang him.

3. The Court’s May 2004 Order.

Findly, Aguila urges the Court not to disallow his claim because of the Court’s own findingsin
its Order (doc. 9) dated May 17, 2004 that there was no reason why this civil forfeiture action could
not proceed without Aguila’s presence. (Claimant Brief, at 3.) In that Order, the Court denied
Aguila s request to have this Court order the Departments of State and Homeland Security to alow
Aguilato reenter the United States to participate in the forfeiture action. As grounds for this ruling, the
Court reasoned, in part, that:

“Aguild s counsd offers no explanation for why his dient’s physicd presencein the
United States will facilitate preparation of his clam or the conduct of the hearing. There
is no obvious inherent reason why acivil damant cannot provide meaningful assstance
in preparing aclam from afar, or why his attorney’ s presence at hearings would be
inadequate to safeguard hisrights.”

(May 17, 2004 Order, at 3.)

However, the landscape has changed considerably since the May 17 Order. In particular, the
crimind indictment against Aguila has been unsedled and he has become aware of both the indictment
and the outstanding warrant for hisarrest. In May 2004, Aguilawas not afugitive from justice. Today,
and for the last three months since he learned about the indictment and warrant, he is*®

19 The other critical circumstance to have changed since May 2004 is that the record
reflects that the United States returned Aguila svisato him in August 2004. Thus, unlike in May 2004,
Aguilanow possesses his passport and visa, and could readily reenter the United Statesif he desired to
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More fundamentaly, Aguila s argument misses the point. Theissue is not whether this civil
forfeiture action could ostensibly proceed without his physica presence in the United States. Asthe
Court observed in May, it could. Rather, the issue today is whether Aguila should be permitted to avall
himsdlf of the jurisdiction of this Court to reclam property that he clams belongs to him even ashe
disrespects the jurisdiction of this Court to ingtitute criminal proceedings against him based on his
dleged crimind activities involving that very property. See United Satesv. All Right, Titleand
Interest in Real Property and Appurtenances Located at Trump World Towers, 2004 WL
1933559, *2 (S.D.N.Y. Aug. 31, 2004) (“But a claimant may not use the resources of afederal court
for persond benefit while knowingly evading the jurisdiction of the same court to avoid crimind
prosecution, and courts are given express satutory authority to dismiss civil forfeiture clams rdlated to
crimina cases when the clamant is afugitive from justice”). In short, nothing in the May 17, 2004
Order counsds againgt gpplication of the fugitive disentitlement doctrine to bar Aguilasclam.

I11.  Conclusion.

This case presents a scenario in which Aguila seeks to use the resources of this Court to pursue
advil forfeiture dlam while smultaneoudy evading jurisdiction to avoid sanction in arelated, pending
crimind case. Aguilaisafugitive from justice who has demonstrated disrespect for the legal process,
such that he has no right to cal upon this Court to adjudicate hiscdam. Having found that the five
CAFTA prerequisites to gpplication of the fugitive disentitiement doctrine in the civil forfeiture context
are present, and having determined that disalowing Aguila's dlaim is necessary to protect the integrity
of thejudicid process from abuse, the Court rdliesin its discretion on 28 U.S.C. § 2466 to dismiss
Aguilasdam to thein rem property that is the subject of thisaction. In the opinion of the
undersigned, “[t]hisis precisely the type of Stuation that Congress intended to address when it enacted
the Civil Asset Forfeiture Reform Act of 2000.” United States v. $1,231,349.68 In Funds, 227 F.

do so, without the need for specid judicid intervention with the Departments of State or Homeland
Security.
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Supp.2d 130, 133 (D.D.C. 2002).%°

For dl of the foregoing reasons, it is hereby or der ed that the United States Motion to Strike
Claim (doc. 26) is dueto be, and the same hereby is, granted. Clamant Jose LuisVerdin Aguilas
clamto thein rem property that is the subject of thisforfeiture action is hereby stricken and
dismissed with preudice pursuant to 28 U.S.C. § 2466. No other claimants having come forward
with regard to the in rem defendants, judgment will be entered in favor of the United States.
Additiondly, the United States Motion to Strike (doc. 33) Exhibit A to the Clamant’ s Brief is
granted, and such exhibit is hereby stricken.

DONE and ORDERED this 21% day of February, 2005.

S WILLIAM H. STEELE
UNITED STATES DISTRICT JUDGE

20 In so concluding, the Court notes that Aguila does not offer any viable dternativesto
griking hisclaim. Pursuant to the gpplicable Rule 16(b) Scheduling Order (doc. 20), the discovery
deadline for this action passed on November 30, 2004, and the dispositive motions deadline expired on
December 13, 2004. Despiteits efforts to depose Aguila beginning in October 2004, plaintiff has been
unable to secure basic discovery from Aguilaregarding the factud bass of hiscam in thiscivil
forfeiture action. Nor isthere any indication that Aguilaintends to appear for adepogtion in the
foreseeable future or to abide by the Federd Rules of Civil Procedure and the rules of this Didtrict
Court in conducting discovery and litigating hisclam. Although Aguilaingsts that genuine issues of
materid fact render it ingppropriate to dismiss his clam, the United States cannot reasonably be
expected to proceed to trid on the civil forfeiture claim in May 2005 without discovery of the basisfor
Aguila s dam, nor will the Court revamp the discovery schedule to accommodate a claimant who has
demonstrated unwillingness to submit to the jurisdiction of this Court or to be bound by the relevant
procedurd rules.
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